Winona County Board of Adjustment Agenda
September 15, 2022 at 1:00 PM
AMENDED

1. Call to Order
2. Pledge of Allegiance
3. Approval of Agenda
4. Approval of Minutes – July 21, 2022 ........................................................................................................ pg. 3
5. Petitions
Docket # BOA 09-15-22-01 ...................................................................................................................... pg. 7
To consider the petition of Jeff Jerue, on behalf of property owner Janelle Liebig, in regards to the following:
• a variance is requested to allow a subsurface sewage treatment system (SSTS) Holding Tank four
(4) feet from a property line instead of the required ten (10) feet, four (4) feet from a dwelling
instead of the required ten (10) feet, and an SSTS absorption area five (5) feet from a structure
instead of the required twenty (20) feet. Relief is sought by the petitioner pursuant to Chapter
13.6 of the Winona County Zoning Ordinance SSTS standards adopted by reference (MN Rules
7080.2150 Subpart 2(F)-Table VII).
• Amended to include signed township form (City of Dakota) pg. 19
Docket # BOA 09-15-22-02 .................................................................................................................... pg. 23
To consider the petition of Jeff Jerue, on behalf of property owners William Koch & Kaitlyn Kimball, in
regards to the following:
•

•

a variance is requested to allow a subsurface sewage treatment system (SSTS) Holding Tank five
(5) feet from a property line instead of the required ten (10) feet and five (5) feet from a dwelling
instead of the required ten (10) feet. Relief is sought by the petitioner pursuant to Chapter 13.6 of
the Winona County Zoning Ordinance SSTS standards adopted by reference (MN Rules
7080.2150 Subpart 2(F)-Table VII).
Amended to include signed township form (City of Dakota) pg. 35

6. Adjourn
JOIN THE MEETING VIRTUALLY:
•

Please join using this link: https://v.ringcentral.com/join/011202084

•

Or dial: 1 (650) 419-1505
Access Code / Meeting ID: 011202084

Planning &
Environmental Services
202 West Third St, Winona, MN 55987

www.co.winona.mn.us

507-457-6520

BOARD OF ADJUSTMENT
APPEAL TO DISTRICT COURT
All decisions by the Board of Adjustment in granting variances or in hearing
appeals from any administrative order, requirement, decision, or
determination shall be final except that any aggrieved person or persons, or
any department, board or commission of the jurisdiction or of the state shall
have the right to appeal within thirty (30) days, after receipt of notice of the
decision, to the District Court in the county in which the land is located on
questions of law and fact.
Any party that would like to submit an appeal to the decision rendered at the
public hearing must do so to the District Court. Planning & Environmental
Services is not responsible for filing the appeal or obtaining representation by
counsel for the petitioner.

Winona County Court Administration
171 West Third Street, Winona, MN 55987
Phone: 507-615-5183

Planning & Environmental Services
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202 West Third St., Winona, MN 55987 – 507.457.6520 (phone) 507.454.9378 (fax)
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WINONA COUNTY BOARD OF ADJUSTMENT MINUTES
JULY 21, 2022 – 1:00 PM
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1. Call to Order: Chair Robert Redig called the meeting to order at 1:00 p.m.
Board Members Present: Robert Redig, Jordan Potter, Elizabeth Heublein and Kelsey Fitzgerald
Absent: Ed Walsh
Others Present: Kay Qualley, Planning Director; Alex Thillman, Assistant Winona County Attorney;
Eric Johnson, Zoning Administrator; Lew Overhaug, Planner and Anne Schwertel, Administrative
Assistant
2. Pledge of Allegiance: The Pledge of Allegiance was recited.
3. Approval of Agenda: On motion of Jordan Potter and seconded Elizabeth Heublein, the Board of
Adjustment voted to approve the agenda. Vote: Yes – All.
4. Approval of the May 19, 2022 Minutes: On motion of Jordan Potter and seconded by Elizabeth
Heublein, the Board of Adjustment voted to approve the minutes. Vote: Yes – All.
5. Petitions
Docket # BOA 07-21-22-01
To consider the petition of Allen Detweiler regarding the following:
• Consideration of a variance to allow construction of a new dwelling on class I – III soils (class II
soils) instead of class IV – VIII soils within the Ag/Resource Conservation District, pursuant to
Chapter 10.4.7(6) of the Winona County Zoning Ordinance
Chair Robert Redig read the petition request aloud.
Lew Overhaug, Planner, gave a PowerPoint presentation which included overview mapping exhibits of
the proposed parcel including soil classification and project overview, site photos and acknowledgement
from St Charles Township indicating “no comments.”
The Board of Adjustment and staff discussed any known sinkholes on the property and the flexibility of
an approved variance to apply to a different site plan or parcel.
Chair Robert Redig asked if the petitioner wished to speak on behalf of his application.
Petitioner Freeman Detweiler, of Winona County, shared that he tried to speak with his neighbor
regarding the proposed project, but the neighbors had just received the notice and had not had time to
discuss. After receiving the Board of Adjustment packet, Freeman Detweiler had not been able to speak
Board of Adjustment Agenda Packet, page 3
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with the neighbor regarding the neighbor’s letter of concerns. He has considered moving the building site
more to the west. In speaking with MNDOT, they will not grant him driveway access if he moves the
building site to the west side of the parcel as it would be too close to the intersection of 14 and 37, but
they would consider it if he moved maybe halfway.
On motion of Elizabeth Heublein and seconded by Jordan Potter, the Board of Adjustment voted to open
the public hearing. Vote: Yes – All.
Chair Robert Redig asked three times if any members of the public wished to speak for or against the
petition; no response.
On motion of Jordan Potter and seconded by Kelsey Fitzgerald, the Board of Adjustment voted to close
the public hearing. Vote: Yes – All.
On motion of Jordan Potter and seconded by Elizabeth Heublein, the Board of Adjustment voted to adopt
the Findings of Fact as presented and to approve the variance with the conditions as presented.
Vote: Yes – All.
Findings of Fact:
1. The variance request is in harmony with the intent and purpose of the ordinance.
The Agriculture and Resource Conservation Zoning District is established for the purpose of
protecting the “working agricultural landscape of Winona County as a means to ensure the
continued viability of this resource”. This petition would allow the applicant to build a home on
existing agricultural land in a location that attempts to minimize impact to agricultural activities in
the area. The applicants plan to remove approximately 4.1 acres from crop production, but will
continue to be involved in the farming of the remaining land.
2. The variance request is consistent with the comprehensive plan.
The General Goals of the Winona County Comprehensive Plan includes “promotion of agriculture as
a viable land use activity throughout the County.” Agricultural soils will be removed from
production due to access driveway and the building site, but the number of acres is minimal and
inevitable for any building site on this property.
3. The applicant has established that there are practical difficulties in complying with the official control
and proposes to use the property in a reasonable manner.
The specific location on the property was chosen because it is a relatively flat field that is easily
accessible. There is an existing field access that MN DOT will require to be improved, but which will
be allowed to provide access to the site. There are no sites available that have poorer soils or that
would be less disruptive to agricultural activities.
4. The variance request is due to special conditions or circumstances unique to the property not created
by owners of the property since enactment of the Ordinance.
The special conditions or circumstances are that the Class I and Class II soils leave no location on
the property where the applicants could meet the standard.
5. The variance will not alter the essential character of the locality nor substantially impair property
values, or the public health, safety, or welfare in the vicinity.
The site is located in an area of rolling agricultural land that includes a mix of low-density dwellings,
cultivated agricultural fields, pasture, and forested hillsides. The site is located in the corner of the
property so as to interfere or disrupt agriculture activities as little as possible. The proposed site will
consist of a new farmhouse and a shed that will house a temporary dwelling unit and a business
consisting of a welding shop. A new dwelling on Class II soils will not alter the essential character of
the area and will not impair property values or the public health, safety, or welfare in the vicinity.
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6. Economic considerations alone do not constitute practical difficulties.
Economic considerations have not been mentioned as the focus or featured consideration in
requesting the variances. The primary reason stated for building is to allow a family to establish a
new homestead and move their business there.
7. The variance cannot be alleviated by a reasonable method other than a variance and is the minimum
variance which would alleviate the practical difficulty.
The chosen building site is located near the road and in an area that would minimize the amount of
land to be converted to non-agricultural uses. There are no other areas on the property that would be
viable without a variance.
8. The request is not a use variance and does not have the effect of allowing any use that is not allowed
in the zoning district, permit a lower degree of flood protection than the regulatory flood protection
elevation or permit standards lower than those required by State Law.
The applicant’s proposed dwelling is a permitted use in the A/RC Zoning District. The proposed
location is not located in a floodplain and the request does not lower the degree of flood protection
established by the Regulatory Flood Protection Elevation or lessen State Law standards.
With the following conditions:
1. The owner(s) of the property to which this variance is issued will abide by all representations and
commitments made during the permitting process as well as before the Board of Adjustment, in
accordance with all conditions to the variance.
2. The owner(s) shall obtain the required Development Certificate and Septic Permit and comply with
all relevant regulations and standards of Winona County and the State of Minnesota.
3. The proposed new driveway shall adhere to the standards described in Chapter 9.7 and the owner(s)
shall obtain the required Driveway Access Permit from the MN Department of Transportation.
6. Adjourn
On motion of Jordan Potter and seconded by Kelsey Fitzgerald, the Board of Adjustment voted to
adjourn at 1:27 p.m. Vote: Yes – All.

Respectfully submitted by,
Anne Schwertel
Administrative Specialist

Signed by ________________________________ ______________
Board of Adjustment Chair/Vice Chair

Date
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Staff Report
Report Date – August 26, 2022

D o c k e t N u m b e r:

BOA-09-15-22-01

H e a r i n g D a t e:

September 15, 2022

P e t i t i o n e r:

Jeff Jerue on behalf of Janelle Liebig

Staff R e v i e w e r:

Olivia Stroinski, Planner

Staff Coordinators:

Kay Qualley Planning & Environmental
Services Director

Z o n i n g:

City of Dakota

A d d r e s s:

185 Center Street

T o w n s h i p:

Dresbach Township – Section 07

P a r ce l Nu m b e r:

22.015.0280

S u b m i t t e d M a t e r i a l s:

Variance Petition
Mapping Exhibit
Township Acknowledgement Form
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OVERVIEW
REQUEST
A variance is requested to allow a subsurface sewage treatment system (SSTS) Holding Tank
four (4) feet from a property line instead of the required ten (10) feet, as well as four (4) feet
from a dwelling instead of the required ten (10) feet. In addition, the applicants request an
SSTS absorption area five (5) feet from a structure instead of the required twenty (20). Relief
is sought by the petitioner pursuant to Chapter 13.6 of the Winona County Zoning Ordinance
SSTS standards adopted by reference (MN Rules 7080.2150 Subpart 2(F)-Table VII).
SUMMARY
This site is located within the City of Dakota and consists of a standard city lot measuring 50 ft. in
width and 100 ft. in depth. It contains a five-bedroom single-family home and detached garage
accessed from Center Street. The current septic system consists of three existing tanks all East of
the house and shown in the site plan. It is considered to be failing to protect groundwater and
will need to be replaced. To accomplish this proposed fix, the septic contractor and property
owner have evaluated the site and found that their only option on the property for a placing a
new system would require a variance from setbacks required under MN Rule 7080 for Subsurface
Sewage Treatment Systems. A septic permit is required with pretreatment of the septage in
order to be compliant with vertical separation requirements.
SITE CHARACTERISTICS
The Minnesota Department of Transportation lists Center Street (County Road 12) as a “Minor
Collector.” Collectors have the dual functions of moving traffic efficiently and providing access
to adjacent land and properties.
Flagler Sandy Loam (1951B) underlies the project location on the property according to the
Winona County Soil Survey, noting this particular soil type is not highly erodible and is
somewhat excessively drained.
The Geologic Atlas of Winona County shows the property is located in an area of No Sinkhole
Probability.
CITY OF DAKOTA & NEIGHBORHOOD COMMENTS
The site is located in the City of Dakota. The Dakota City Council will consider the petition at
their September 12th meeting and the packet will be amended with their input on the project.
NOTICES
The Sept. 4, 2022 edition of the Winona Daily News contained the legal notice of the petition.
2
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Staff mailed thirty-five (35) notices of the hearing to adjacent and neighboring property owners,
and at the date of this Report staff has not received any additional comments.
E V AL U AT I O N
Chapter 5.6.2 of the Winona County Zoning Ordinance contains the following eight (8) approval
criteria for granting a variance:
State Statute definitions for reference:
Practical Difficulties (394.27 Subd. 7.)
Variances shall only be permitted when they are in harmony with the general
purposes and intent of the official control and when the variances are consistent with
the comprehensive plan. Variances may be granted when the applicant for the
variance establishes that there are practical difficulties in complying with the official
control. "Practical difficulties," as used in connection with the granting of a variance,
means that the property owner proposes to use the property in a reasonable manner
not permitted by an official control; the plight of the landowner is due to
circumstances unique to the property not created by the landowner; and the variance,
if granted, will not alter the essential character of the locality. Economic
considerations alone do not constitute practical difficulties. Practical difficulties
include, but are not limited to, inadequate access to direct sunlight for solar energy
systems. Variances shall be granted for earth sheltered construction as defined in
section 216C.06, subdivision 14, when in harmony with the official controls. No
variance may be granted that would allow any use that is not allowed in the zoning
district in which the subject property is located. The board of adjustment may impose
conditions in the granting of variances. A condition must be directly related to and
must bear a rough proportionality to the impact created by the variance.
Reasonable (Blacks Law Dictionary): Fair, proper, or moderate under
the circumstances.
These draft findings have been prepared based on the information available to staff at the time
of this report. Staff findings are reviewed by the Winona County Attorney’s office.
The Finding of Fact may be revised as the Board of Adjustment determines supportable during
its decision-making process.
APPROVAL CRITERIA
(1)

The variance request is in harmony with the intent and purpose of the ordinance.
Staff Analysis: The request will allow a non-compliant subsurface sewage treatment
system (SSTS) that is failing to protect groundwater to be replaced with a compliant
system in accordance with the Winona County Zoning Ordinance and MN Rules
Chapter 7080. The new system, if managed properly, will provide for the health,
3
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safety, and general welfare of the public, protect and conserve natural resources,
minimize pollution, and improve water quality, which is in harmony with the intent
and purpose of the Winona County Zoning Ordinance Chapter 2.1.
(2) The variance request is consistent with the comprehensive plan.
Staff Analysis: The Comprehensive Plan recommends protection of natural resources. A
non-compliant SSTS system can negatively impact water resources. The technical
requirements that help ensure that there is a properly functioning SSTS on the site, in
turn protects water resources and the health, safety, and general welfare of the public.
(3)

Has the applicant established that there are practical difficulties in complying with the
official control and proposes to use the property in a reasonable manner?
Staff Analysis: Practical difficulties related to this request arise from the parcel’s small
size and location within an old, platted municipality that does not have public
infrastructure to collect and treat wastewater or provide a community water supply.
The location and layout of the existing structures and well location do not provide any
other suitable locations where an SSTS can be installed and meet required setbacks per
State standards.

(4) The variance request is due to special conditions or circumstances unique to the
property not created by owners of the property since enactment of this Ordinance.
Staff Analysis: The residence was built, and the property was developed during a time
when on-site wastewater treatment and disposal was not as prioritized in site
development as it is now. This was not a situation created by the property owner but the
lack of adequate regulatory framework to plan for future wastewater needs on the
property was not uncommon, historically. The lot is small and the proposed system
cannot be built within the usual setback parameters.
(5) The variance will not alter the essential character of the locality nor substantially
impair property values, or the public health, safety or welfare in the vicinity.
Staff Analysis: SSTS systems are primarily subsurface and are part of the residential
landscape in rural areas. Functioning wastewater treatment systems are essential for
maintaining property values that help to preserve the essential character of the
locality. Fixing systems that are failing to protect groundwater will improve public
health, safety, and general welfare, as well as protecting property values for the parcel
and the adjacent parcel.
(6) Economic considerations alone do not constitute practical difficulties.
Staff Analysis: Economic considerations have not been the primary focus of the
applicant or the analysis of practical difficulties in this case.
4
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(7) The variance cannot be alleviated by a reasonable method other than a variance and
is the minimum variance which would alleviate the practical difficulty.
Staff Analysis: The contractor hired by the property owner looked at the entire site and
determined the most effective method of accommodating a system that meets the
requirements of the Winona County Zoning Ordinance and MN Rules Chapter 7080.
Given the small lot size and location of existing structures there were no other
locations to consider. The proposed location of the system is the most reasonable
location that maximizes distance from structures, lot lines and the well.
(8) The request is not a use variance and shall not have the effect of allowing any use that
is not allowed in the zoning district, permit a lower degree of flood protection than the
regulatory flood protection elevation or permit standards lower than those required by
State Law.
Staff Analysis: The variance is from dimensional standards (setbacks) which do not
constitute a use variance. The site is not located within a regulated flood zone and is
located above the regulatory flood protection elevation for the area.
RECOMMENDATION
Staff recommends the Board of Adjustment consider the materials submitted by the
petitioner, the contents of the staff report, the attached exhibits and public testimony while
making findings to support their decision.
Should the Board of Adjustment approve the petition, staff recommends the following
conditions:
1. The owner(s) of the property to which this Variance is issued, will abide by all
representations and commitments made during the permitting process as well as
before the Board of Adjustment to the extent, they are not inconsistent with the spirit
or letter of explicit conditions to the variance.
2. The petitioners obtain the required Septic Permit and comply with all relevant
regulations and standards of Winona County and the State of Minnesota.

5
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Docket Number: BOA 09-15-22-01
Janelle Liebig (SSTS Setback)

Findings of Fact
A variance may be granted only when it is in harmony with the general purposes and intent of
the official control and consistent with the comprehensive plan and where the strict
enforcement of county zoning controls will result in practical difficulty. Winona County Zoning
Ordinance 5.6.2 provides that a variance from the regulations of the Ordinance shall not be
granted unless the Board of Adjustment makes findings of fact based upon the evidence
presented and the following standards.
THE BOARD OF ADJUSTMENT SHOULD CONSIDER EACH OF THE ELEMENTS LISTED BELOW. IF
ANY ONE ELEMENT IS VOTED “NO” IN THE MAJORITY, THEN THE CRITERIA FOR GRANTING A
VARIANCE, PER MINN. STAT. § 394.27, HAS NOT BEEN MET AND THE VARIANCE, AS
REQUESTED, SHOULD BE DENIED.
1. The variance request is in harmony with the intent and purpose of the ordinance.
The request will allow a non-compliant subsurface sewage treatment system (SSTS) that is
failing to protect groundwater to be replaced with a compliant system in accordance with the
Winona County Zoning Ordinance and MN Rules Chapter 7080. The new system, if managed
properly, will provide for the health, safety, and general welfare of the public, protect and
conserve natural resources, minimize pollution, and improve water quality, which is in
harmony with the intent and purpose of the Winona County Zoning Ordinance Chapter 2.1.
2. The variance request is consistent with the comprehensive plan.
The Comprehensive Plan recommends protection of natural resources. A non-compliant SSTS
system can negatively impact water resources. The technical requirements that help ensure that
there is a properly functioning SSTS on the site, in turn protects water resources and the health,
safety, and general welfare of the public.
3. The applicant has established that there are practical difficulties in complying with the official
control and proposes to use the property in a reasonable manner.
Practical difficulties related to this request arise from the parcel’s small size and location within
an old, platted municipality that does not have public infrastructure to collect and treat
wastewater or provide a community water supply. The location and layout of the existing
structures and well location do not provide any other suitable locations where an SSTS can be
installed and meet required setbacks per State standards.
4. The variance request is due to special conditions or circumstances unique to the property not
created by owners of the property since enactment of the Ordinance.
The residence was built, and the property was developed during a time when on-site wastewater
treatment and disposal was not as prioritized in site development as it is now. This was not a
situation created by the property owner but the lack of adequate regulatory framework to plan
for future wastewater needs on the property was not uncommon, historically. The lot is small
and the proposed system cannot be built within the usual setback parameters.

1
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Docket Number: BOA 09-15-22-01
Janelle Liebig (SSTS Setback)
5. The variance will not alter the essential character of the locality nor substantially impair
property values, or the public health, safety, or welfare in the vicinity.
SSTS systems are primarily subsurface and are part of the residential landscape in rural areas.
Functioning wastewater treatment systems are essential for maintaining property values that
help to preserve the essential character of the locality. Fixing systems that are failing to protect
groundwater will improve public health, safety, and general welfare, as well as protecting
property values for the parcel and the adjacent parcel.
6. Economic considerations alone do not constitute practical difficulties.
Economic considerations have not been the primary focus of the applicant or the analysis of
practical difficulties in this case.
7. The variance cannot be alleviated by a reasonable method other than a variance and is the
minimum variance which would alleviate the practical difficulty.
The contractor hired by the property owner looked at the entire site and determined the most
effective method of accommodating a system that meets the requirements of the Winona
County Zoning Ordinance and MN Rules Chapter 7080. Given the small lot size and location of
existing structures there were no other locations to consider. The proposed location of the
system is the most reasonable location that maximizes distance from structures, lot lines and the
well.
8. The request is not a use variance and does not have the effect of allowing any use that is not
allowed in the zoning district, permit a lower degree of flood protection than the regulatory
flood protection elevation or permit standards lower than those required by State Law.
The variance is from dimensional standards (setbacks) which do not constitute a use variance.
The site is not located within a regulated flood zone and is located above the regulatory flood
protection elevation for the area.

Based on the foregoing findings, the Winona County Board of Adjustment
APPROVES

DENIES

this petition for the following variances:
to allow a subsurface sewage treatment system (SSTS) holding tank:
• four (4) feet from a property line instead of the required ten (10) feet; and
• four (4) feet from a dwelling instead of the required ten (10) feet; and
to allow an SSTS absorption area five (5) feet from a structure, instead of the required twenty
(20) feet, pursuant to Chapter 13.6 of the Winona County Zoning Ordinance.

with the following conditions:
1. The owner(s) of the property to which this variance is issued will abide by all representations and
commitments made during the permitting process as well as before the Board of Adjustment, in
accordance with all conditions to the variance.

2
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Docket Number: BOA 09-15-22-01
Janelle Liebig (SSTS Setback)
2. The owner(s) obtain the required Septic Permit and comply with all relevant regulations and
standards of Winona County and the State of Minnesota.

Date: September 15, 2022

__________________________________________
Chairperson, Winona County Board of Adjustment
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Winona County, MN
185 Center Street, Dakota
Overview

Legend
Roads
Other
Interstate
US/State Highway
City Streets
County Road
Township Road
Private Drive
Parcel

74 ft

Parcel ID
220150280
Alternate ID n/a
Owner Address LIEBIG,JANELLE N
Sec/Twp/Rng
07-105-004
Class
201 - RESIDENTIAL
185 CENTER ST
Property Address 185 CENTER ST
Acreage
n/a
DAKOTA, MN 55925
DAKOTA
District
DAKOTA CITY
Brief Tax Description
Sect-07 Twp-105 Range-004 DAKOTA VILLAGE Lot-008 Block-004
(Note: Not to be used on legal documents)
Note: This map is created from data contained in Winona County GIS and is for reference purposes only. While significant effort has been invested to depict boundary extents as
accurately as possible per existing records, this map should not be considered a replacement for professional land survey.
Date created: 8/25/2022
Last Data Uploaded: 8/25/2022 2:27:07 AM
Developed by
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Winona County Board of Adjustment
Petition for Setback Variance
BOA # 09-15-22-01
Property Location: 185 Center Street, Dakota
PIN # 22.015.0280
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Winona County, MN makes no representation or warranties, expressed or implied, with respect to the use or reuse of the map and/or data provided herewith, regardless of
format or the means of transmission. Map and/or data provided “as is”, with no guarantee or representation of accuracy, currency, suitability, performance, merchantability,
reliability, or fitness for any particular purpose. Winona County, MN shall not be liable for any direct, indirect, special, incidental, compensatory, or consequential damages or
third-party claims that result from the use of this map and/or data, even if Winona County, MN has been advised of the possibility of potential loss or damage. This map and/
or data may not be used in states that do not allow this exclusion or limitation of incidental or consequential damages. Date Created: 8/26/2022.
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DocuSign Envelope ID: FD2F3F94-2EC9-485B-A989-8896AF25BA83

WINONA COUNTY NOTICE
PUBLIC HEARING ON VARIANCE
The public is hereby notified that the Winona County Board of Adjustment shall meet on
Thursday September 15, 2022 at 1:00 p.m. in the Commissioner’s Room, Floor 1 of the Winona
County Office Building, 202 West Third Street, Winona, Minnesota. The public may either sit in
the public seating area in the Winona County Board Room or join using the RingCentral virtual
meeting link.
The September 15, 2022, Board of Adjustment meeting is to consider the petition of Jeff Jerue, on
behalf of Janelle Liebig, in regards to the following:


A variance is requested to allow a subsurface sewage treatment system (SSTS) Holding
Tank four (4) feet from a property line instead of the required ten (10) feet, four (4) feet
from a dwelling instead of the required ten (10) feet, and an SSTS absorption area five (5)
feet from a structure instead of the required twenty (20) feet. Relief is sought by the
petitioner pursuant to Chapter 13.6 of the Winona County Zoning Ordinance SSTS
standards adopted by reference (MN Rules 7080.2150 Subpart 2(F)-Table VII).On the
following described properties (Parcel # 22.015.0230):

Located within Section-07, Township-105N, Range-004W, LOT 008 BLOCK 004 CITY OF
DAKOTA.
Property Address: 185 Center Street, Dakota, MN 55925
(Complete Legal Description on file with the Winona County Recorder’s Office)
COMMENTS:
Written comments will be accepted via email, mail, fax or Planning & Environmental Services
counter at the County Office Building – 202 West Third St, Winona.
JOIN THE MEETING VIRTUALLY:
Please join using this link: https://v.ringcentral.com/join/011202084
Or dial: 1 (650) 419-1505
Access Code / Meeting ID: 011202084
For additional information, you may contact:
Winona County Planning & Environmental Services
202 West Third Street
Winona, Minnesota 55987
Telephone: 507-457-6520
Fax: 507-454-9378
Email: Kqualley@co.winona.mn.us
Date: 8/29/2022
________________________________________________
Kay Qualley, Planning & Environmental Services Director
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Staff Report
Report Date – August 26, 2022

D o c k e t N u m b e r:

BOA-09-15-22-02

H e a r i n g D a t e:

September 15, 2022

P e t i t i o n e r:

Jeff Jerue, Contractor

Property Owner(s):

William Koch & Kaitlyn Kimball

Staff R e v i e w e r:

Olivia Stroinski, Planner

Staff Coordinators:

Kay Qualley Planning & Environmental
Services Director

Z o n i n g:

City of Dakota

A d d r e s s:

760 Main Street

T o w n s h i p:

Dresbach Township – Section 07

P a r ce l Nu m b e r:

22.005.0190

S u b m i t t e d M a t e r i a l s:

Variance Petition
Mapping Exhibit
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OVERVIEW
REQUEST
A variance is requested to allow a subsurface sewage treatment system (SSTS) Holding Tank
five (5) feet from a property line instead of the required ten (10) feet and five (5) feet from a
dwelling instead of the required ten (10) feet. Relief is sought by the petitioner pursuant to
Chapter 13.6 of the Winona County Zoning Ordinance SSTS standards adopted by reference
(MN Rules 7080.2150 Subpart 2(F)-Table VII).
SUMMARY
This site is located in the City of Dakota and consists of a standard city lot measuring 50 ft. in
width and 100 ft. in depth. It contains a three-bedroom single-family home with driveway access
from an alley located off Franklin Street. The current septic system consists of a drywell and septic
tank to the North of the driveway as shown in the site plan. It is considered failing to protect
groundwater and will need to be replaced. To accomplish bringing the system into compliance,
the septic contractor and property owner have evaluated the site and found that the only option
on the property is a holding tank that would require a variance from setbacks required under MN
Rule 7080 for Subsurface Sewage Treatment Systems. An approved management plan and septic
permit are required.
SITE CHARACTERISTICS
The Minnesota Department of Transportation lists Main Street as a “Local Road”. Local roads
are meant to serve higher access at slower speeds.
Seaton Silt Loam (388D) underlies the project location on the property according to the Winona
County Soil Survey, noting this particular soil type is highly erodible and well drained.
The Geologic Atlas of Winona County shows the property is located in an area of No Sinkhole
Probability.
CITY OF DAKOTA & NEIGHBORHOOD COMMENTS
The site is located in the City of Dakota. The Dakota City Council will consider the petition at
their September 12th meeting and the packet will be amended to reflect their input for the
project.
NOTICES
The Sept. 4, 2022, edition of the Winona Daily News contained the legal notice of the petition.
Staff mailed thirty-eight (38) notices of the hearing to adjacent and neighboring property
owners, and at the date of this Report staff has not received any additional comments.
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E V AL U AT I O N
Chapter 5.6.2 of the Winona County Zoning Ordinance contains the following eight (8) approval
criteria for granting a variance:
State Statute definitions for reference:
Practical Difficulties (394.27 Subd. 7.)
Variances shall only be permitted when they are in harmony with the general
purposes and intent of the official control and when the variances are consistent with
the comprehensive plan. Variances may be granted when the applicant for the
variance establishes that there are practical difficulties in complying with the official
control. "Practical difficulties," as used in connection with the granting of a variance,
means that the property owner proposes to use the property in a reasonable manner
not permitted by an official control; the plight of the landowner is due to
circumstances unique to the property not created by the landowner; and the variance,
if granted, will not alter the essential character of the locality. Economic
considerations alone do not constitute practical difficulties. Practical difficulties
include, but are not limited to, inadequate access to direct sunlight for solar energy
systems. Variances shall be granted for earth sheltered construction as defined in
section 216C.06, subdivision 14, when in harmony with the official controls. No
variance may be granted that would allow any use that is not allowed in the zoning
district in which the subject property is located. The board of adjustment may impose
conditions in the granting of variances. A condition must be directly related to and
must bear a rough proportionality to the impact created by the variance.
Reasonable (Blacks Law Dictionary): Fair, proper, or moderate under
the circumstances.
These draft findings have been prepared based on the information available to staff at the time
of this report. Staff findings are reviewed by the Winona County Attorney’s office.
The Finding of Fact may be revised as the Board of Adjustment determines supportable during
its decision-making process.
APPROVAL CRITERIA
(1)

The variance request is in harmony with the intent and purpose of the ordinance.
Staff Analysis: The request will allow a non-compliant subsurface sewage treatment
system (SSTS) that is failing to protect groundwater to be replaced with a compliant
system (holding tank) in accordance with the Winona County Zoning Ordinance and
MN Rules Chapter 7080. The new system, if managed properly, will provide for the
health, safety, and general welfare of the public, protect and conserve natural
resources, minimize pollution, and improve water quality, which is in harmony with
3
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the intent and purpose of Winona County Zoning Ordinance Chapter 2.1.
(2) The variance request is consistent with the comprehensive plan.
Staff Analysis: The Comprehensive Plan recommends protection of natural resources. A
non-compliant SSTS system can negatively impact water resources. The technical
requirements that help ensure that there is a properly functioning SSTS on the site, in
turn protects water resources and the health, safety, and general welfare of the public.
(3)

Has the applicant established that there are practical difficulties in complying with the
official control and proposes to use the property in a reasonable manner?
Staff Analysis: Practical difficulties related to this request arise from the parcel’s small
size and location within an old, platted municipality that does not have public
infrastructure to collect and treat wastewater or provide a community water supply.
The location the existing structure and layout of the parcel do not provide any other
suitable locations where an SSTS can be installed and meet State standards.

(4) The variance request is due to special conditions or circumstances unique to the
property not created by owners of the property since enactment of this Ordinance.
Staff Analysis: The residence was built, and the property was developed during a time
when on-site wastewater treatment and disposal was not as prioritized in site
development as it is now. This was not a situation created by the property owner but
reflects a time where there was a lack of adequate regulatory framework to plan for
future wastewater needs on the property. The lot is small and cannot accommodate a
standard treatment system, therefore a holding tank is required which is unable to meet
setback requirements without a variance.
(5) The variance will not alter the essential character of the locality nor substantially
impair property values, or the public health, safety or welfare in the vicinity.
Staff Analysis: SSTS are primarily subsurface and are part of the residential landscape in
rural areas. Functioning wastewater treatment systems are essential for maintaining
property values that helps to preserve the essential character of the locality. Fixing
systems that are failing to protect groundwater will improve public health, safety, and
general welfare, as well as protecting property values for the parcel and the adjacent
parcel.
(6)

Economic considerations alone do not constitute practical difficulties.
Staff Analysis: Economic considerations have not been the primary focus of the
applicant or the analysis of practical difficulties in this case.

(7) The variance cannot be alleviated by a reasonable method other than a variance and
4
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is the minimum variance which would alleviate the practical difficulty.
Staff Analysis: The petitioner, hired by the former property owner (Terry Misch),
examined the entire site and determined the most reasonable method of
accommodating a system that meets the requirements of the Winona County Zoning
Ordinance and MN Rules Chapter 7080. Given the small lot size and location of
existing structures, there were no other locations or system types to consider. The
proposed location of the holding tank is the most reasonable location that maximizes
distance from structures, lot lines and the well.
(8) The request is not a use variance and shall not have the effect of allowing any use that
is not allowed in the zoning district, permit a lower degree of flood protection than the
regulatory flood protection elevation or permit standards lower than those required by
State Law.
Staff Analysis: The variance is from dimensional standards (setbacks) which do not
constitute a use variance. The site is not located within a regulated flood zone and is
located above the regulatory flood protection elevation for the area.
RECOMMENDATION
Staff recommends the Board of Adjustment consider the materials submitted by the
petitioner, the contents of the staff report, the attached exhibits and public testimony while
making findings to support their decision.
Should the Board of Adjustment approve the petition, staff recommends the following
conditions:
1. The owner(s) of the property to which this Variance is issued, will abide by all
representations and commitments made during the permitting process as well as
before the Board of Adjustment to the extent, they are not inconsistent with the spirit
or letter of explicit conditions to the variance.
2. The petitioners obtain the required Septic Permit and comply with all relevant
regulations and standards of Winona County and the State of Minnesota.
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Docket Number: BOA 09-15-22-02
SSTS Setback

Findings of Fact
A variance may be granted only when it is in harmony with the general purposes and intent of
the official control and consistent with the comprehensive plan and where the strict
enforcement of county zoning controls will result in practical difficulty. Winona County Zoning
Ordinance 5.6.2 provides that a variance from the regulations of the Ordinance shall not be
granted unless the Board of Adjustment makes findings of fact based upon the evidence
presented and the following standards.
THE BOARD OF ADJUSTMENT SHOULD CONSIDER EACH OF THE ELEMENTS LISTED BELOW. IF
ANY ONE ELEMENT IS VOTED “NO” IN THE MAJORITY, THEN THE CRITERIA FOR GRANTING A
VARIANCE, PER MINN. STAT. § 394.27, HAS NOT BEEN MET AND THE VARIANCE, AS
REQUESTED, SHOULD BE DENIED.
1. The variance request is in harmony with the intent and purpose of the ordinance.
The request will allow a non-compliant subsurface sewage treatment system (SSTS) that is
failing to protect groundwater to be replaced with a compliant system (holding tank) in
accordance with the Winona County Zoning Ordinance and MN Rules Chapter 7080. The new
system, if managed properly, will provide for the health, safety, and general welfare of the
public, protect and conserve natural resources, minimize pollution, and improve water quality,
which is in harmony with the intent and purpose of Winona County Zoning Ordinance Chapter
2.1.
2. The variance request is consistent with the comprehensive plan.
The Comprehensive Plan recommends protection of natural resources. A non-compliant SSTS
system can negatively impact water resources. The technical requirements that help ensure that
there is a properly functioning SSTS on the site, in turn protects water resources and the health,
safety, and general welfare of the public.
3. The applicant has established that there are practical difficulties in complying with the official
control and proposes to use the property in a reasonable manner.
Practical difficulties related to this request arise from the parcel’s small size and location within
an old, platted municipality that does not have public infrastructure to collect and treat
wastewater or provide a community water supply. The location the existing structure and
layout of the parcel do not provide any other suitable locations where an SSTS can be installed
and meet State standards.
4. The variance request is due to special conditions or circumstances unique to the property not
created by owners of the property since enactment of the Ordinance.
The residence was built, and the property was developed during a time when on-site wastewater
treatment and disposal was not as prioritized in site development as it is now. This was not a
situation created by the property owner but reflects a time where there was a lack of adequate
regulatory framework to plan for future wastewater needs on the property. The lot is small and
cannot accommodate a standard treatment system, therefore a holding tank is required which is
unable to meet setback requirements without a variance.
1
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5. The variance will not alter the essential character of the locality nor substantially impair
property values, or the public health, safety, or welfare in the vicinity.
SSTS are primarily subsurface and are part of the residential landscape in rural areas.
Functioning wastewater treatment systems are essential for maintaining property values that
helps to preserve the essential character of the locality. Fixing systems that are failing to protect
groundwater will improve public health, safety, and general welfare, as well as protecting
property values for the parcel and the adjacent parcel.
6. Economic considerations alone do not constitute practical difficulties.
Economic considerations have not been the primary focus of the applicant or the analysis of
practical difficulties in this case.
7. The variance cannot be alleviated by a reasonable method other than a variance and is the
minimum variance which would alleviate the practical difficulty.
The co-applicant, hired by the property owner, examined the entire site and determined the most
reasonable method of accommodating a system that meets the requirements of the Winona
County Zoning Ordinance and MN Rules Chapter 7080. Given the small lot size and location of
existing structures, there were no other locations or system types to consider. The proposed
location of the holding tank is the most reasonable location that maximizes distance from
structures, lot lines and the well.
8. The request is not a use variance and does not have the effect of allowing any use that is not
allowed in the zoning district, permit a lower degree of flood protection than the regulatory
flood protection elevation or permit standards lower than those required by State Law.
The variance is from dimensional standards (setbacks) which do not constitute a use variance.
The site is not located within a regulated flood zone and is located above the regulatory flood
protection elevation for the area.

Based on the foregoing findings, the Winona County Board of Adjustment
APPROVES

DENIES

this petition for the following variances:
to allow a subsurface sewage treatment system (SSTS) holding tank:
• five (5) feet from a property line instead of the required ten (10) feet; and
• five (5) feet from a dwelling instead of the required ten (10) feet
pursuant to Chapter 13.6 of the Winona County Zoning Ordinance.

with the following conditions:
1. The owner(s) of the property to which this variance is issued will abide by all representations and
commitments made during the permitting process as well as before the Board of Adjustment, in
accordance with all conditions to the variance.
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2. The owner(s) obtain the required Septic Permit and comply with all relevant regulations and
standards of Winona County and the State of Minnesota.

Date: September 15, 2022

__________________________________________
Chairperson, Winona County Board of Adjustment
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Winona County, MN
760 Main Street, Dakota
Overview

Legend
Roads
Other
Interstate
US/State Highway
City Streets
County Road
Township Road
Private Drive
Municipalities
Winona Boundary
Parcel

74 ft

Parcel ID
220050190
Alternate ID n/a
Owner Address
Sec/Twp/Rng
07-105-004
Class
201 - RESIDENTIAL
Property Address 760 MAIN ST
Acreage
n/a
DAKOTA
District
DAKOTA CITY
Brief Tax Description
Sect-07 Twp-105 Range-004 BROWNS ADDITION Lot-003 Block-002
(Note: Not to be used on legal documents)

KOCH,WILLIAM P
KAITLYN D KIMBALL
760 MAIN ST
DAKOTA, MN 55925

Note: This map is created from data contained in Winona County GIS and is for reference purposes only. While significant effort has been invested to depict boundary extents as
accurately as possible per existing records, this map should not be considered a replacement for professional land survey.
Date created: 8/26/2022
Last Data Uploaded: 8/26/2022 3:17:37 AM
Developed by
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Winona County Board of Adjustment
Petition for Setback Variance
BOA # 09-15-22-02
Property Location: 760 Main Street, Dakota
PIN # 22.005.0190
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Winona County, MN makes no representation or warranties, expressed or implied, with respect to the use or reuse of the map and/or data provided herewith, regardless of
format or the means of transmission. Map and/or data provided “as is”, with no guarantee or representation of accuracy, currency, suitability, performance, merchantability,
reliability, or fitness for any particular purpose. Winona County, MN shall not be liable for any direct, indirect, special, incidental, compensatory, or consequential damages or
third-party claims that result from the use of this map and/or data, even if Winona County, MN has been advised of the possibility of potential loss or damage. This map and/
or data may not be used in states that do not allow this exclusion or limitation of incidental or consequential damages. Date Created: 8/26/2022.

Board of Adjustment Agenda Packet, page 32

DocuSign Envelope ID: 5D2A3D28-28A2-4D64-80B4-47036B68F5EF

WINONA COUNTY NOTICE
PUBLIC HEARING ON VARIANCE
The public is hereby notified that the Winona County Board of Adjustment shall meet on
Thursday September 15, 2022 at 1:00 p.m. in the Commissioner’s Room, Floor 1 of the Winona
County Office Building, 202 West Third Street, Winona, Minnesota. The public may either sit in
the public seating area in the Winona County Board Room or join using the RingCentral virtual
meeting link.
The September 15, 2022, Board of Adjustment meeting is to consider the petition of Jeff Jerue, on
behalf of Terry Misch, in regards to the following:


A variance is requested to allow a subsurface sewage treatment system (SSTS) Holding
Tank five (5) feet from a property line instead of the required ten (10) feet and five (5) feet
from a dwelling instead of the required ten (10) feet. Relief is sought by the petitioner
pursuant to Chapter 13.6 of the Winona County Zoning Ordinance SSTS standards adopted
by reference (MN Rules 7080.2150 Subpart 2(F)-Table VII).

Located within Section-07, Township-105N, Range-004W, LOT 003 BLOCK 002 CITY OF
DAKOTA.
Property Address: 760 Main Street, Dakota, MN 55925
(Complete Legal Description on file with the Winona County Recorder’s Office)
COMMENTS:
Written comments will be accepted via email, mail, fax or Planning & Environmental Services
counter at the County Office Building – 202 West Third St, Winona.
JOIN THE MEETING VIRTUALLY:
Please join using this link: https://v.ringcentral.com/join/011202084
Or dial: 1 (650) 419-1505
Access Code / Meeting ID: 011202084
For additional information, you may contact:
Winona County Planning & Environmental Services
202 West Third Street
Winona, Minnesota 55987
Telephone: 507-457-6520
Fax: 507-454-9378
Email: Kqualley@co.winona.mn.us

Date: 8/29/2022
________________________________________________
Kay Qualley, Planning & Environmental Services Director
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